INTRODUCTION
We had just reached a consensus on racial profiling. By September 10, 2001, virtually everyone, from Jesse Jackson to Al Gore to George W. Bush to John Ashcroft, agreed that racial profiling was very bad. We also knew what racial profiling was: Police officers would stop, question, and search African American and Hispanic citizens disproportionately, because of their race or ethnicity, in order to try to catch common criminals. All this has changed in the wake of the September 11 attacks on the World Trade Center and the Pentagon. Now racial profiling is more likely to mean security checks or federal investigations that target Muslim men from Middle Eastern countries, in order to try to catch terrorists. And now lots of people are for it. In the fall of 1999, 81% of respondents in a national poll said they disapproved of "racial profiling," which was defined as the practice by some police officers of stopping "motorists of certain racial or ethnic groups because the officers believe that these groups are more likely than others to commit certain types of crimes."' Two years later, 58% said they favored "requiring Arabs, including those who are U.S. citizens, to undergo special, more intensive secur-Racial profiling continued to occur, as it does today, but since no public official would defend it, the game turned entirely on labeling. If a practice was successfully tagged as racial profiling, the cops lost; if not, they won. Since September 11, the debate has shifted but not deepened-at least not appreciably. The division now is between those who say that we can no longer afford to reject racial profiling out of hand, and those who insist that this is a principle that must not be compromised. In both settings, before September 11 and after, no one has stopped to analyze what racial profiling is, and what makes it stand out as a special law enforcement problem. This Essay addresses these questions. [Vol. 102:1413 We do not expect to change people's minds or to resolve differences of opinion about the appropriateness of programs that have been called racial profiling. We do not entirely agree with each other. Nor do we present a general normative theory of racial profiling or a detailed legal analysis. Our goal is more limited: to shed some light on the underlying issues by examining racial profiling in the context of other police practices that take race or ethnicity into account. Some of these practices are among the worst expressions of racism in modern America, while others are perfectly justified. To locate a police practice along this range we need to know in concrete detail not just who the authorities target, and why, but what they do to these people and why they do it. The label "racial profiling," however carefully applied, is not very informative.
I.
As we use the term, "racial profiling" occurs whenever a law enforcement officer questions, stops, arrests, searches, or otherwise investigates a person because the officer believes that members of that person's racial or ethnic group are more likely than the population at large to commit the sort of crime the officer is investigating. The essence of racial profiling is a global judgment that the targeted group-before September 11, usually African Americans or Hispanics-is more prone to commit crime in general, or to commit a particular type of crime, than other racial or ethnic groups. If the officer's conduct is based at least in part on such a general racial or ethnic judgment, it does not matter if she uses other criteria as well in deciding on her course of action. It is racial profiling to target young black men on the basis of a belief that they are more likely than others to commit crimes, even though black women and older black men are not directly affected. 5 It is not racial profiling for an officer to question, stop, search, arrest, or otherwise investigate a person because his race or ethnicity matches information about a perpetrator of a specific crime that the officer is investigating. That use of race-which usually occurs when there is a racially specific description of the criminal-does not entail a global judgment about a racial or ethnic group as a whole. Likewise, a deliberate practice of discrimination between known suspects of different racesstopping all speeders but giving tickets to black drivers only, and warnings to whites-is a violation of the Equal Protection Clause of the Fourteenth Amendment, but it is not racial profiling. Racial profiling can occur in almost any type of criminal investigation. It has received particular attention in the context of highway drug interdiction, and more recently, of course, in investigations of terrorism.
For a similar definition, see Deborah Ramirez et al., A Resource Guide on Racial
Profiling Data Collection Systems (Nov. 2000) (defining racial profiling as relying on race rather than behavior in police initiated actions), at http://www.usdoj.gov/cops/pdf/cp_ resources/pubs-prod/police-practices-handout/Section6.pdf (on file with the Columbia Law Review).
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Others have offered somewhat different definitions of racial profiling. 6 We are satisfied with our own definition, even though, as we will see, some cases cannot be neatly classified. We will not defend it at any length, however, because one of our main points is that it is a mistake to focus excessively on labels.
We will discuss the constitutionality of racial profiling equally briefly. A pair of comparatively old Supreme Court cases suggests that under the Fourth Amendment it is constitutional to use race as one factor among several for a decision to stop a person, but not as the sole basis.
7 Some courts continue to follow that rule; 8 others have held that race may not be included in a profile that is used as a basis for individualized suspicion under the Fourth Amendment. 9 Racial profiling may also be challenged under the Equal Protection Clause of the Fourteenth Amendment.
10
The Equal Protection Clause applies to all government action, including early stages of police investigations-surveillance in public places, ostensibly noncoercive questioning, requests for consent to conduct searchesthat are not governed by the Fourth Amendment because they do not 6 . Some states, agencies, and law enforcement organizations define racial profiling narrowly as police initiated conduct that is based exclusively or solely on race. See involve "searches" or "seizures."
1 Under general equal protection principles, it may be that racial profiling, as we define it, is generally prohibited, at least in the absence of a finding that it is "narrowly tailored" to serve a "compelling state interest."' 12 On the other hand, the common Fourth Amendment remedy-suppression-may not be available for equal protection violations;
13 and in general, equal protection law in this area is not well developed. Any uncertainties about the legal status of racial profiling, however, do not concern us here because our focus is on the social, political, and moral issues that surround the practice.
II.
We will focus our discussion of racial and ethnic profiling on a concrete example. In November 2001, the Department of Justice began efforts to interview "more than 5,000 people nationwide-the majority Middle Eastern men ages eighteen to thirty-three who came here within the last two years on nonimmigrant visas-in search of information on terrorist organizations such as al Qaeda.'
4 Four months later, the Justice Department announced that it would seek to interview 3,000 additional men, ages eighteen to forty-six, who entered the United States on nonimmigrant visas, between October 2001 and February 2002, from countries with an al Qaeda presence. 15 The Department said that these men are not suspected of crimes but "might, either wittingly or unwittingly, be in the same circles, communities, or social groups as those engaged in terrorist activities."' 6 Is the Justice Department's interview campaign an ethnic profiling program? Some civil libertarians, Arab American organizations, and lo-11. E.g., United States v. Avery, 137 F.3d 343, 353 (6th Cir. 1998) (applying equal protection analysis to pre-contact stages of criminal investigation); United States v. Travis, 62 F.3d 170, 172-76 (6th Cir. 1995) (same).
12. See, e.g., City of Richmond v. J. A. Croson Co., 488 U.S. 469, 486 (1989) (invalidating city's plan to set aside 30% of its construction budget for "Minority Business Enterprises" because the set-aside "was not narrowly tailored to accomplish a remedial purpose").
13. United States v. Armstrong, 517 U.S. 456, 461 n.2 (1996); see also Travis, 62 F.3d at 174 (finding it unnecessary to decide whether equal protection violation in police investigation requires suppression of evidence). See generally Pamela S. Karlan, Race, Rights and Remedies in Criminal Adjudication, 96 Mich. L. Rev. 2001 Rev. , 2004 Rev. (1998 (exploring "the complications that arise in the definition of rights and in the operation of remedies when the Equal Protection Clause is used in criminal adjudication").
14. 18 Who is right? And would answering this question tell us whether the Justice Department's program is appropriate? We will discuss these questions in the context of five factors. Some are staples of racial profiling debates; in fact, the first factor we address is generally treated as the sole defining issue. Others, however, are usually ignored, or are treated as involving background information rather than critical facts. In actual cases-as we will see in the discussion of several concrete examplesthese factors are often inextricably intertwined.
A. Is the Investigation Based on Race or Ethnicity?
In 1994, the New York City Police Department ("NYPD") launched an aggressive anti-gun campaign that resulted in the stopping and frisking of tens of thousands of young black and Hispanic men. 19 Critics charged the Police Department with racial profiling. 20 The Department replied that it deployed its officers in high-crime neighborhoods that are mostly minority dominated, and that the racial breakdown of those stopped corresponded to the racial makeup of victim descriptions of the perpetrators of violent crime, those arrested for violent crimes in New York City, and those described in 911 calls as carrying guns.
2 ' In a con- (1994) . In 1999, New York's Attorney General issued a report in response to public concern about the impact of the use of aggressive stop-and-frisk tactics upon minority communities in New York City. This report analyzed some 175,000 "UF-250s"-forms that NYPD officers were required to complete after many "stop" encounters-for the period of January 1, 1998 through March 31, 1999. This report concluded that about 51% of all persons "stopped" during the period were black and 33% were Hispanic. 26 To admit that the government made investigative choices based on race or ethnicity seems to admit racial profiling, which has been defined as so odious that there is no defense. In fact, racial profiling deserves its bad name. There is nojustification, for example, for the infamous racial profiling by the Maryland and New Jersey state police on 1-95, who stopped and searched thousands of minority motorists in search of drug traffickers, 2 7 nor for similar drug interdiction practices by other police forces across the country. 28 The activists and lawyers who made racial profiling a household word deserve a great deal of credit for dragging this practice into the light and mobilizing opposition to it. One result, however, has been to reduce the debate to a single point. When critics charge: "They're relying on race," the cops can only reply: "We are not."
But is the Justice Department's interview program ethnic profiling? The answer is not clear even assuming that ethnicity was a central factor in the selection of subjects. By our definition, it is not ethnic profiling for officers to focus their attention on people of a given ethnicity because the police have information that the specific crime they are investigating was committed by someone of that ethnic group. There is plenty of information that Middle Eastern men, some of whom remain at large, engaged in a conspiracy to commit acts of mass terror in the United States on September 11, 2001. Granted, the concept of a "specific crime" grows somewhat hazy when the crime at issue is an ongoing conspiracy of indeterminate size-and one that potentially involves notjust Middle Eastern men, 28. Gary Webb, Cal. State Assembly Democratic Caucus Task Force on Gov't Oversight, Operation Pipeline (1999) (discussing racially disparate impacts of "Operation Pipeline" in California), available at http://aclunc.org/discrimination/webb-report.html (on file with the Columbia Law Review).
[Vol. 102:1413but also others, from different racial or ethnic groups. Nevertheless, if the sole purpose for this interview program was to determine whether any of the thousands to be interviewed was involved in this conspiracy, or had information that might lead to those who were, this would not be ethnic profiling. (Which is not to say that such a broad brush investigation would be unproblematic; that's a different question, as we will see). On the other hand, the Justice Department's program would involve ethnic profiling if it was undertaken even in part based upon a general belief that Middle Eastern men are more likely to commit acts of terrorism than people of other ethnic groups-if it was based upon a global assumption about the criminal propensities of people of Middle Eastern descent. In practice, it is probably impossible to make that distinction in a case like this, involving the protracted investigation of a far-flung conspiracy.
B. Is Race (or Ethnicity) a Strong Predictor of Criminal Behavior?
On Sunday, February 28, 1999, Colonel Carl Williams of the New Jersey State Police told a reporter:
Today with this drug problem, the drug problem is cocaine or marijuana. It is most likely a minority group that's involved with that.... If you're looking at the methamphetamine market, that seems to be controlled by motorcycle gangs, which are basically predominantly white. If you're looking at heroin and stuff like that, your involvement there is more or less Jamaicans.
29
Colonel Williams also said: "As far as racial profiling is concerned, that is absolutely not right. It never has been condoned in the State Police and it never will be condoned in the State Police." 30 Nonetheless, several hours later, still on Sunday, Governor Christine Todd Whitman fired him from his job as superintendent of the NewJersey State Police because his comments, in her words, were "inconsistent with our efforts to enhance public confidence in the State Police." 3 At first blush, Colonel Williams seems to have done no more than restate the common law enforcement position that minority groups dominate major drug trafficking in the United States.
32 Supporters have described him as an honest cop who was fired for telling the unpleasant, politically incorrect truth. 33 His specific claims may be debatable; be- their argument was a denial: "We don't target by race, we arrest those who should be arrested; it is unfortunate that many of them are black and Hispanic, but this is not our fault."
But Colonel Williams's comments could also be interpreted in a somewhat different manner, as a defense of racial profiling: "Of course we stop and search motorists based on their race-because it works. So cut us some slack." Seen in this light, his firing may not have been entirely unprincipled (especially since, despite his disclaimers, Colonel Williams seems to have resisted efforts to investigate racial profiling in his own department).37 Of course he did not say that racial profiling isjustified, but didn't he imply it? In the political climate of 1999, a police commander could hardly defend racial profiling directly. The closest he could come is to say ambiguously that blacks and Hispanics do in fact commit most of the crimes that matter, and wink.
Before September 11, 2001, a few conservative commentators were the only people who publicly defended racial profiling on practical grounds.
38 That has changed. Journalists, politicians, and pollsters have all expressed and documented a widespread sentiment that in order to win the "war on terrorism" we must focus our scrutiny on Middle Eastern Muslim men. 39 The Justice Department's interview program may not be expressly aimed at such individuals, but it has this effect. before September 11 and probably after, it is very likely true that al Qaeda, an organization that consists entirely of Muslim men, primarily from the Middle East, poses the greatest immediate threat of mass terrorist killings.
Fortunately, it is also no doubt true that only a tiny proportion of Middle Eastern men are affiliated with al Qaeda. A similar pattern can occur in other settings: Even if race or ethnicity is a strong predictor of criminal behavior, an individual member of the relevant groups is very unlikely to be a criminal. For example, it could simultaneously be true that 90% of major cocaine traffickers on 1-95 are black and Hispanic, 40 and that 99.9% of black and Hispanic motorists on that highway are not drug traffickers of any description. When this type of juxtaposition does occur-and we rarely, if ever, have information this definitive-choosing suspects by race will increase the efficiency of the police. But the benefit to law enforcement may be slight, and it will come at a price that may be very steep, depending on the other factors we consider.
C. What Does the Government Do Based on Race or Ethnicity?
Southeastern Michigan has the largest concentration of Arab Americans and Near Eastern visitors in the country, perhaps 300,000 or more, including 521 of the 600 or so Michigan residents on the Justice Department's initial interview list.
4 1 These subjects were contacted by letters from the local United States Attorney that said:
Your name was brought to our attention because, among other things, you came to Michigan on a visa from a country where there are groups that support, advocate, or finance international terrorism. We have no reason to believe that you are, in any way, associated with terrorist activities. Nevertheless, you may know something that could be helpful in our efforts.
42
They were then asked to call the United States Attorney's office by a given date to set up an appointment for an interview.
43
In a national poll in late November 2001, 79% of respondents said that they approve of this program. 44 Two years earlier, as we have men- tioned, 81% said they disapproved of "racial profiling."
45 Much of the change was a reaction to the September 11 attacks, an issue we address below, but the high level of support for the Justice Department's plan may also reflect the nature of the investigation, at least as initially presented.
The interviews are described as purely voluntary, though that is something of an exaggeration. The constitutional regulation of stops and searches is based in part on the premise that the average citizen feels free to ignore an armed police officer who asks for identification, or to look in the trunk, and that the nearly universal compliance with such demands is voluntary.
46 This is a convenient fiction even under ordinary circumstances, let alone in this context. The typical recipient of one of these letters-a foreign student on a temporary visa from a country with an authoritarian and sometimes abusive government-must be forgiven if he interprets the request for an interview as an order. Worse, he may be right to do so. An Immigration and Naturalization Service memorandum that has been publicized in the press suggests that some of those interviewed might be detained without bond if the "investigators [develop] an interest in them. -47 A lot turns on how this investigation is actually carried out, a point we will return to. For now, let us suppose the government conducts a program that is as voluntary and respectful as possible.
Assuming for the moment that the Justice Department's investigation does rely on ethnic profiling, this is not the racial or ethnic profiling we are used to hearing about. That would be more like the following: Put a list of the license plate numbers of cars driven by Middle Eastern men on a law enforcement computer network and ask local police officers to look out for them, pull them over if they see them, search their cars on any plausible pretext, and arrest them on any possible charge. Both programs use ethnic information to identify their subjects. The difference, and it is vast, is what the government does to those people once they have been identified.
Perhaps the worst instance of ethnic profiling in American history began on February 19, 1942, when President Franklin Delano Roosevelt signed Executive Order 9066,48 giving the Secretary of War the power to order over 110,000 Japanese Americans on the west coast to be "resettie [d]" in "relocation centers" for the duration of the war. 49 The Japanese internment was a disgraceful episode in American history. It is fre- 
5 0 But what if, instead of being forced to sell their property for pennies on the dollar, to leave their homes, schools, farms, jobs, and communities, and to spend three and a half years behind barbed wire, Japanese Americans had been asked to report for interviews with the FBI? What if in addition they were required-because of their ethnicity-to report their whereabouts to the police periodically, but were otherwise allowed to lead their lives as they wished? Perhaps these policies, especially the second, would also have been unjustified, even during an all out war. Certainly both programs-like the actual internment program-would have involved ethnic profiling. Under any name, however, these sorts of ethnic profiling would have been far preferable to the relocation and imprisonment that were in fact ordered.
The range of things the government can do on the basis of racial or ethnic information is enormous. If mass imprisonment defines the high end (short of torture or execution), paying close attention may define the low end. After September 11, nobody could seriously complain about the FBI paying more attention to reports of suspicious behavior by Saudi men than to similar reports about Hungarian women-even though as a consequence many more Saudi men will set off false alarms. In between there are infinite gradations, as the government's conduct becomes increasingly intrusive, disruptive, frightening, and humiliating. There are, however, two important questions that cut across this terrain.
The first separates out a class of cases near the bottom of the slope: Did the investigators impinge on the suspect by confronting him, or by covertly invading his privacy? If not-if, in the clearest case, the authorities did no more than gather information at a distance, from public sources-the worst consequences will be minimal. More often than not, the suspect will never know. We do not mean to say that such activities are therefore justified. A fascinating recent study, for example, analyzed computer traffic from police cruisers in a predominantly white suburban town and found that the officers were more likely to run license-plate checks on cars with black drivers than on cars with white drivers, and increasingly so the farther they were from the border of the neighboring, black-dominated metropolis. 5 1 The only good thing we can say about the profiling in that case is that few of its victims ever realized their status.
The second question is more important because it affects the experience of people who do know what is being done to them: Is the subject treated as one of us or as one of them, as a law abiding person to be checked out or as a criminal to be caught and punished? Security check- points are democratic; everybody must go through them, so no stigma is attached to the process. Some people these days get angry if they are not checked carefully enough, 52 but even those who are asked to open their bags or scanned by hand are treated essentially like ordinary members of the public. The operating assumption for any individual, Muslim or Presbyterian, is that she will clear security and rejoin the crowd. On the other hand, a passenger who is kicked off an airliner (for good reasons or bad) is treated as a presumptive terrorist. Not only are his plans disrupted, but he is singled out and humiliated in public.
The paradigmatic context for racial profiling-the setting in which the term was coined-is drug interdiction on the highway. 5 3 From the point of view of the state trooper, a motorist who is stopped and searched is a potential catch, a shot at a big, career building drug bust. But most of those who are searched are totally innocent, and from their viewpoint the process looks and feels very different. You are stopped for a minor or nonexistent traffic violation; the officer scrutinizes your car carefully through the window and then tells you to step outside; he asks you pointed questions about your trip, your plans, your companions, your friends, and perhaps expresses doubts about the honesty of your answers; he asks for permission to search the car; if you agree, he rummages through your vehicle and belongings; if you refuse, he calls for backup and a police dog to sniff your car for drugs. 54 Long before that point, however, you realize that you've been targeted. The trooper is not going through a routine so he can let you go on your way and move on to his next task. He believes you are a drug dealer; he wants to find drugs on you. He wants to prove that you are a criminal, preferably a big criminal, and will be disappointed if he finds no drugs; he might get mad. S.E.2d 265, 268 (Va. Ct. App. 1990) (concluding that "the officer had adequate justification, independent of the profile using race as a factor, to stop the defendant's vehicle"). 
RACIAL PROFILING UNDER A7TACK
Those of us who have not been through this sort of experience probably underestimate its impact. 55 To be treated as a criminal is a basic insult to a person's self image and to his position in society. It cannot easily be shrugged off. Of course, many victims of racial profiling are not surprised by this treatment. They know why they were stopped-which makes it worse. It's bad enough to have the accidental misfortune of being mistaken for a bad guy; it's worse to feel that you are assumed to be a criminal because of your race. Short of imprisonment, intimidation, or physical abuse, most of the pain of racial profiling is caused by treating law abiding people like criminals.
56

D. How Strong Is the Evidence of a Racially Identified Suspect's Guilt or
Innocence?
Our normal operating assumption about racial profiling is that the typical individual who is profiled is very unlikely to be guilty. (Certainly no more than a tiny proportion of the men interviewed by the FBI are members of al Qaeda, if any.) The less likely the guilt of any individual, the higher the proportion of innocent people among those affected, and the higher the social cost of the practice. But what if the evidence of individual guilt becomes much stronger? Would this change our view on the use of profiling? The New York City Police Department's anti-gun campaign is a good illustration. FromJanuary 1998 through March 1999, guns were found on only 2.5% of the nearly 60,000 people who were stopped for suspected gun possession-one person in 40.57 Assuming the police did use race to decide whom to stop and frisk, would we feel differently about the practice if they had found weapons on 90% of those they searched? How about 30%? 55. On May 8, 1992, Robert Wilkins, an African American lawyer who at the time worked at the District of Columbia Public Defender Service, was driving from Chicago to Washington, D.C. with several family members on a trip to his grandfather's funeral. They were stopped by a Maryland State Police trooper in an instance of racial profiling that triggered a major lawsuit against the Maryland State Police. Eight years later, Mr. Wilkins described the experience in testimony before the United States Senate:
So there we were. Standing outside the car in the rain, lined up along the road, with police lights flashing, officers standing guard, and a German Shepherd jumping on top of, underneath, and sniffing every inch of our vehicle. We were criminal suspects; yet we were just trying to use the interstate highway to travel from our homes to a funeral. It is hard to describe the frustration and pain you feel when people presume you to be guilty for no good reason and you know that you are innocent. If racial profiling in the near absence of evidence of an individual suspect's guilt represents one end of the spectrum, the other end exists only in theory. Imagine a suspect who is found standing over a dead body holding a smoking gun. What if the first officer on the scene admits that he arrested the suspect because of his race, as well as the obvious nonracial reasons? If this unlikely hypothetical came to life, we'd condemn that officer's racism; we might want to have him disciplined; but we probably would not think that the defendant is entitled to be released. Courts that say that under the Fourth Amendment race may be considered in a profile as one factor among several 58 may have this issue in mind. The more factors the officer considers-the more information he uses-the more likely it is that he is accurate in his suspicion. But these cases present a different situation from the one in our smoking gun hypothetical. In our hypothetical, race was not a necessary cause of the arrest: Obviously the suspect would have been arrested anyway by an officer who did not rely on race. In the usual Fourth Amendment profiling case, race is a necessary element in the profile, along with others; the suspect is stopped because he is black and male, young, out after dark, driving a sports car, etc. The use of other factors of this sort is inevitable-even the most committed racial profiler does not choose suspects at random from an entire racial group-but they do not point to an individual who is uniquely likely to be guilty.
A suspect's race alone is never strong evidence of guilt. There is no serious crime that is committed by all, or most, or even a large fraction of the members of any racial group. 59 But race together with other information about the suspect can form a pattern that is persuasive to any degree. The usual situation does not involve profiling but case specific information. If reliable witnesses report that they saw a white man running from the scene of a murder and going into a bar in which there are only three white men, the police have enough information to detain all three-"reasonable suspicion"-and they might have probable cause to arrest them as well. If there is only one white man in the bar, there might just be enough to convict by proof beyond a reasonable doubt.
While a suspect's race alone is never proof of guilt, a suspect's race is frequently powerful evidence of innocence. If the eyewitnesses to a murder are right and the killer was a white man, that is conclusive evidence of the innocence of any person who is black, or a woman. (The witnesses could in theory be mistaken, but even so the police are justified in treating their description as very strong evidence of innocence of any person of the wrong race or sex.) This may be the real reason why courts uniformly agree that police officers may rely on racially specific descriptions of criminal suspects, despite the prohibition against the use of racial classifications. 60 Some courts explain this rule by saying that this is not a "racial classification" for Fourteenth Amendment purposes, but that, of course, begs the question.
6 1 This is a racial classification as that phrase is used in ordinary language; if it is not a racial classification under the Fourteenth Amendment, this is simply because the relevant court is prepared to say that this use of race is legal. It might be more informative to say that the state has a compelling interest in not investigating people for crimes when they are known to be innocent because it is wasteful, irrational, and profoundly unjust to do so.
E. What are the Likely Benefits of Racial Profiling?
The post-September 11 change in climate on civil liberties has a single cause: mass murder by organized foreign terrorists. We've seen it done, spectacularly, on live TV. It's an old point: The greater the threat, the more we are willing to accept restrictions on our liberty, and the less precision we demand from the government in response. Justice Robert Jackson's dissent in Brinegar v. United States may still be the most widely cited statement of this position, at least in the Fourth Amendment context:
If ... a child is kidnaped and the officers throw a roadblock about the neighborhood and search every outgoing car, it would be a drastic and undiscriminating use of the search. The officers might be unable to show probable cause for searching any particular car. However, I should candidly strive hard to sustain such an action, executed fairly and in good faith, because it might be reasonable to subject travelers to that indignity if it was the only way to save a threatened life and detect a vicious crime. But I should not strain to sustain such a roadblock and universal search to salvage a few bottles of bourbon and catch a bootlegger.
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The point was recently echoed by the Supreme Court in Florida v. JL.
3
There, in holding that an anonymous tip that a person is carrying a gun is not, without more, sufficient to justify a stop and frisk, Justice Ruth Bader Ginsburg took pains to note: The facts of this case do not require us to speculate about the circumstances under which the danger alleged in an anonymous tip might be so great as to justify a search even without a showing of reliability. We do not say, for example, that a report of a person carrying a bomb need bear the indicia of reliability we demand for a report of a person carrying a firearm before the police can constitutionally conduct a frisk.
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How does this apply to racial profiling? If we thought we could reduce the risk of hijacking by 15%, would thatjustify searching every Middle Eastern man who boards a plane? This may well be within the current national consensus that we must take strong measures to protect ourselves. On the other hand, the same people who would accept severe measures (including ones based on race) that offered any promise of reducing a genuine threat of nuclear terrorism, might still readily condemn a racial profiling program that efficiently combats the threat of marijuana possession or ticket scalping. And even people who favor the Justice Department's post-September 11 interview program might be angry if the Department sent out letters to 5000 Mexican nationals, almost all of them law abiding, asking them to come in for interviews because:
Your name was brought to our attention because, among other things, you came to the United States on a visa from a country where there are groups that engage in or finance international drug trafficking. We have no reason to believe that you are, in any way, associated with drug trafficking. Nevertheless, you may know something that could be helpful in our efforts. There are two parts to this calculation: How great is the harm we are fighting? And how likely is our conduct to be useful? When the danger is extreme, we may accept unpleasant methods that have only a slight chance of success. But it is one thing to sketch out these calculations on paper, and quite another to do so in a real emergency. We never actually know either the magnitude of the danger or the effectiveness of possible countermeasures. Urgency and fear do not improve ourjudgment. They may lead us to overestimate the danger, or the value of preventive steps, or both. Racism and ethnic prejudice may color every step of the process. Most Americans probably feel particularly threatened because the September 11 suicide hijackers were foreign, and some may be especially fearful because they were Arabs. This fear may cause us to exaggerate the danger of future attacks in general, and of attacks by Middle Eastern terrorists in particular. As a result, we may overestimate the effect of racially specific security measures. And unfortunately, we are more willing to accept aggressive measures when they target small and politically disempowered groups, specifically racial and ethnic minorities, and foreign nationals. 64 . Id. at 273-74.
III.
Applying this scheme to several concrete examples helps place racial profiling in the context of other police practices that take race or ethnicity into account. The illustrations that we use range from clear instances of racial profiling, to ambiguous situations, to cases that do not fit the definition of racial profiling but are equally disturbing all the same. When we consider them in light of the entire set of factors we have discussed, we see that the appropriateness of a particular law enforcement practice turns on a more complicated assessment than whether the label "racial profiling" properly applies.
Highway Drug Stops. The archetypal example of racial profiling is the practice that gave rise to the phrase "Driving While Black": racial profiling in traffic stops in general, and as an aspect of highway drug interdiction in particular. This is an easy case. There is overwhelming evidence that the police do rely on race to decide whom to stop and to search. 65 Law enforcement sources frequently claim that drug trafficking in the United States is dominated by blacks and Hispanics; but there is little doubt that the drug culture in this country is general, and that the great majority of illicit drug users are white. 66 The treatment of suspects who are profiled is heavy handed and humiliating. 67 The probability of guilt for any individual who is stopped is low; few are carrying any drugs at all, and only a tiny proportion are drug traffickers. 68 Finally, racial profiling on the highway produces no discernible benefits. The entire war on drugs is fraught with ambiguity and ambivalence, and many commentators have concluded that the effort to reduce drug consumption by limiting supply is doomed to failure. 69 We need not reach this question, however, because the specific program at issue is ineffective by any standard. Fishing for drug couriers in the immense stream of cars on interstate highways is a hopeless strategy for eliminating drug trafficking; it probably has no impact whatsoever on drug markets. 70 It should be no surprise that racial profiling on the highway is almost uniformly condemned. Gun Searches. The New York City Police Department's anti-gun campaign is a harder case. 71 The evidence that the police used race to decide whom to stop and frisk for weapons is less clear than the evidence that state police officers do so for highway stops, but let us assume that they did. Let us also assume that the police are correct in their claim that blacks and Hispanics were much more likely than whites to carry guns. The treatment of profiled suspects was coercive, humiliating, and sometimes violent, and yet only a small minority-one in 40-were actually found to be carrying guns. On the other side of the ledger, the benefits of this campaign may have been substantial. The murder and violent crime rate decreased sharply in the mid-1990s, and at least some of the drop may have been due to this effort. 72 Nonetheless, we believe that racial profiling, if it occurred, cannot be justified on practical or legal grounds. The cost was very high-dozens of thousands of unarmed young men stopped and searched in public, 73 an ugly crisis in relations between the Police Department and minority communities 74 -and the benefits speculative. The status quo in 1994 was serious, but judging from patterns in other cities, it is fairly clear that crime would have dropped to some extent regardless of police practices; 75 and we have no idea whether less troubling methods would have succeeded as well or better.
Racial Incongruity. In some contexts, an individual's race may provide a substantial basis for suspicion even in the absence of information about any specific criminal activity. In the classic case, the police justify the stop of a white person in a neighborhood where the great majority of residents are black or Hispanic on the ground that virtually all white people who go to that neighborhood do so to buy drugs. As a factual matter, the police may be right; in a few cases, courts have accepted their judgment and upheld the stops. 76 Most courts, however, have held that such stops are unconstitutional because being racially "out of place" does not create a reasonable suspicion of criminal activity-notwithstanding that the officers' conduct is ostensibly based on localized assessments of the significance of race in particular settings, rather than on global assessments about the propensities of a racial or ethnic group. 77 A better explanation for these decisions might be that arresting occasional drug users and retail dealers is not a sufficient benefit to justify stopping and searching people who cross common lines of residential and social segregation, even if the factual premise is correct. Indeed, our interest in ending racial segregation is so strong that there may be no circumstances in which social integration should be considered a proper basis for suspicion of criminality.
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Underworld Segregation. A suspect's race, together with other factors, might also provide strong grounds for suspicion in another setting: investigation of a segregated criminal organization. Suppose that the FBI is investigating the activities of the Gambino crime family, an organization whose membership consists almost entirely of men of Sicilian descent. Agents hear from a reliable informant that a meeting is to take place between a known Gambino capo and another, unknown crime family member. Wiretap information confirms that the purpose of the meeting is a payoff for a hit. Agents set up physical surveillance at the meeting site-a park in the Bensonhurst section of Queens, New York-but fail to spot the known crime family member. They then see two other men walk by, an African American and someone who seems to be Italian American. If the agents ignore the African American and focus their attention on the Italian American, are they engaged in racial profiling? Like the Justice Department's interview program, this case defies categorization.
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The agents may be following up on case-specific information that the perpetrators of a specific crime-namely, conspiracy to murder-are Sicilian, but they may also be relying on a global assessment that Sicilians are more likely to be involved in this sort of organized crime. In context, of course, the distinction makes little difference. Either way, the agents' [n] o rational inference may be drawn from the race of one to be detained that he may be engaged in criminal activities").
78. A common example of racial profiling that is directed at those who are seen as racially "out of place" is the practice in some police departments of stopping minorities who cross into well-to-do white communities. See Meehan & Ponder, supra note 51, at 2-3, 18-19. Stops of this sort are particularly troubling because they have the effectsometimes, no doubt, the intended effect-of reinforcing racial segregation.
79. Professor Richard Banks describes this situation as a case of racial profiling, but one that is less disturbing than the common one because it does not embody a broad stereotype about the criminal propensities of a racial group, and therefore is less stigmatizing and objectionable to the group concerned. Banks, supra note 60, at 1097-99.
conduct is minimally intrusive (surveillance in a public place); and either way, if the man they follow leads them to the capo they will have more than enough information to arrest both men for conspiracy to commit murder, if they want to terminate the investigation at that point.
The Wen Ho Lee Case. Charges of racial profiling are usually addressed to ongoing law enforcement policies, but occasionally they have been directed at the investigation of a single matter. One of the most complex and ambiguous cases of this sort is the prosecution of Dr. Wen Ho Lee. 80 Lee, a Taiwan-born naturalized citizen and a physicist at the Los Alamos National Laboratories, was suspected of providing nuclear secrets to the People's Republic of China. He was indicted for fifty-nine felony counts of violating the Atomic Energy Act and ten counts each of unlawfully obtaining and unlawfully retaining national defense information. He was suspected but not charged with espionage. Lee was arrested and held without bail in solitary confinement for nearly ten months, shackled whenever he was led out of his cell, and closely watched at all times, including family visits. Ultimately, Dr. Lee was released with an apology from the judge, and pled guilty to one felony count of violating nuclear security statutes, with a sentence of time already served. 8 1 Dr. Lee has admitted illegally downloading secret data on nuclear weapons, but he has always denied spying for China.
One of the complaints about the Wen Ho Lee case is that the investigation was based on racial profiling. 8 2 We don't know enough to say whether that is a plausible description, but let us assume that the case did not involve racial profiling as we define it. Let us assume, for example, that the FBI had reliable information that an American nuclear spy was in contact with Chinese intelligence, and that the person in question was fluent in Mandarin.
8 3 Given that information, it would not have been racial profiling to confine the investigation to Chinese speaking suspects, since that restriction would have been based on information about the perpetrator of a particular crime rather than on a prediction about the criminal propensities of Chinese American scientists in general. We have no reason to believe that the FBI had such information. Our point is that this assumption would hardly change anything in the debate over Dr. Lee's case. His supporters would continue to argue that even if it was likely that some ethnically Chinese person committed espionage, there was little evidence that this Chinese American man was guilty-certainly no evidence that would have justified the harsh treatment he receivedand that the government's willingness to treat him as it did on so flimsy a basis reflected racism. On the other side, the government's defenders would continue to argue that the magnitude of the risk from nuclear espionage is so great that extreme measures are necessary to apprehend spies and to prevent them from communicating with their handlers once in custody. The factors that matter most are the quality of the evidence against Dr. Lee and the harshness of the treatment he received on the one hand, and the magnitude of the risk he may have posed on the other, rather than the usual profiling questions: Did the FBI identify him by ethnicity? And are Chinese Americans more likely than the rest of us to spy for China?
The Oneonta Investigation. Another controversial investigation with racial overtones began at 2 a.m. on September 4, 1992, in the small town of Oneonta, New York, when someone broke into the house of a seventyseven year old woman, attacked her, and fled, all under cover of darkness. The victim described the assailant as a young black man with a knife, and told the police that he had cut his hand.
8 4 Over the next several days the police located every black male student in the local college, questioned them, and inspected their hands for cuts. They then did the same for every other nonwhite man they could find, and at least one nonwhite woman-over 200 people in all. Their objective, according to the investigator in charge, was "to examine the hands of all the black people in the community. ' 8 5 The Second Circuit held that those stopped and questioned in Oneonta had no cause of action under the Equal Protection Clause because the police were acting on the victim's racial description rather than their own racial stereotypes or preferences.
8 6 For the same reason, we would not classify this as a case of racial profiling. But the incident is disturbing all the same for reasons we have discussed: The police conducted an aggressive investigation, stopping and questioning hundreds of innocent people, with some unpleasantness along the way; they did so on the basis of extremely limited information; they were responding to a serious crime, but not an emergency. The police were criticized for doing some-thing they would never have done if the criminal had been white. 87 As the Second Circuit noted, this technique would be hopelessly ineffective for a white suspect because whites are a much larger group, the great majority of the population in Oneonta. 88 But in operation it was equally ineffective for a black suspect, and it is hard to believe that the police would have considered treating the white residents of Oneonta in this humiliating manner in an attempt to solve a single burglary and assault, even if it were feasible. What is most striking from our point of view is that the problem with the Oneonta investigation was not its racial specificity but the number of innocent people affected, and the manner in which they were treated. If the police had stopped and questioned black men only but had confined themselves to those few who were in the vicinity near the time of the crime, or if they had asked the neighbors if they had seen any black men in the area, no one would have blinked.
CONCLUSION
To return to the Justice Department's program: Does the plan to interview thousands of Middle Eastern men who came here within the last two years on nonimmigrant visas constitute ethnic profiling? The answer turns out to be a draw. 89 It is ethnic profiling to the extent that the FBI is operating on a general assumption that Middle Eastern men are more likely than others to commit acts of terror; it is not to the extent that the agents are pursuing case-specific information about the September 11 attacks, albeit in a dragnet fashion. In practice, we cannot separate or distinguish between these two conditions.
We also think that neither the question nor the answer is all-important. The Oneonta investigation was not racial profiling, but it was an offensive and unjustified use of race all the same; so are similar cases in which the police, acting on information that a particular criminal is a black man, proceed to stop, search, and perhaps arrest an innocent black man based solely on his race and sex. 90 The Justice Department's program may or may not fall within our definitional line. Its wisdom and morality, however, do not depend on the pigeonhole in which it is placed but on what the Justice Department in fact does. Are the interviews conducted respectfully, in a manner designed to seek out relevant informa-don from those who are willing to give it? If so, the program is acceptable; it may even be an example of good investigative work. On the other hand, if the "voluntary" character of these interviews is merely a ruse-if men against whom there is no evidence are treated as suspects and demeaned-then the program is an intolerable form of ethnic discrimination.
To be clear, whether the interviewees are "treated as suspects" involves more than the tone in which the interviews are conducted. Visa violations are very common, and many are ignored by the Immigration and Naturalization Service. Those who are interviewed, even if they are lawfully in the United States themselves, may well know of others who have committed immigration related offenses. In a worst case scenario, the interviewees could be asked general questions about infractions of which they are aware; for example: "Do you know of any other person who is in the United States on an invalid or expired visa?" Many would deny that they know of such violations, which would subject them to prosecution for making a false statement to a federal agent, 9 1 which in turn would expose them to arrest, detention, felony prosecution, and possibly deportation. This is a worst case scenario. It probably will not happen. 9 2 Our point is simply this: The September 11 attacks and the threat of future terrorism clearly require an intensive investigation. Given the extremity of the threat and identity of the known terrorists, the government isjustified in focusing that investigation on Middle Eastern men despite the fact that the public decision to do so has caused understandable pain and anxiety for many Arab Americans. But that should be only the beginning of our inquiry. In the end, what the Department of Justice does to those it seeks to interview, for what reasons and on what basis, are more important than the fact that they may have been initially selected for interviews in part because of their ethnicity or national origin. The same logic applies to other facets of the Government's response to the September 11 attacks that we have not discussed, including the detention in the immediate wake of the terror attacks of several hundred or more foreigners for visa violations. We know little about how these people were selected for detention or why. Suffice it to say, then, that because the consequences for the detainees are very serious, it is highly important that the government act on adequate information and for appropriate reasons. Is all this to suggest that racial and ethnic profiling is less troubling than we once thought? Not at all. It is certainly true that other racebased practices by the Government can be as bad, or worse, in criminal investigations as elsewhere. Nonetheless we should be deeply suspicious of racial profiling, however mild the government's actions and however justified they may appear. Investigative choices that are made on the basis of global assumptions about the criminal propensities of racial or ethnic groups are stigmatizing. They reinforce the negative stereotypes on which they are based because investigators are more likely to detect criminal behavior in groups they target than in the groups they overlook. This is dangerous both because it may be misleading, and because it is humiliating to the targeted group. It is a substantial cost of the Justice Department's interview program-whether or not it is ethnic profiling-that many Arab Americans see it as a slap in the face of their entire ethnic group.
Although we have paid close attention to the practical consequences of specific courses of action, we do not think this a simple practical issue. The problem of racially specific investigations cannot reliably be solved by any direct cost-benefit analysis. We should not trust ourselves to make close calls, or even not-so-close calls, in favor of relying on race or ethnicity. It is too common, particularly in a crisis, to exaggerate the threat from a strange or unpopular group, to overstate the effectiveness of an aggressive response, and to underestimate or ignore the costs we inflict on others. Our starting point should be a strong presumption that no racial or ethnic group should be considered more suspicious or dangerous than any other. We have argued against overreliance on labels in evaluating racially specific law enforcement practices. At the same time, however, it is appropriate and important that racial profiling keep its ugly name.
